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Decisions ¡ssued by the Appeals Gourt pursuant to its rule 1:28 are
pr¡marily addressed to the parties and, therefore, may not fully address
the facts of the case or the panel's decisional rationale. Moreover, rule

1:28 decisions are not c¡rculated to the ent¡re court and, therefore,
represent only the views of the panel that decided the case. A summary
decision pursuant to rule 1:28, issued after February 25, 2008, may be

cited for its persuasive value but, because of the Iimitations noted above,
not as binding precedent.

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28

Arnity lnsurance Agency, lnc. (Amity), is the insured in an errors and omissions policy (policy) issued by Utica Mutual

lnsurance Company(Utica). Amityand its principals (David Solomon and RoySolomon)appealfrom summary
judgmententered on Utica's declaratoryrelief action concerning its dutyto defend and to indemnifuArnityin a lawsuit
brought bya third party, Weston Associates ManagementCo., lnc. (Weston), as a consequence of actions byAmity's

form er em ployee, Anthony Marino. We affirm.

Dlscussion.

Weston's complaint alleged that it paid Marino moneyfor insurance policies;that Marino furnished copies of purported

insurance policies to Weston; but that, in fact, Marino never secured any insurance for Weston. Marino's fraudulent
issuance of those policies was undisputed (as it is here) and Weston and AmiÇ entered into a settlement agreement.

I2lAmitynow wishes Utica to reimburse itforthe funds itepended to defend and to settle the Weston matter. On cross

motions for summaryjudgment, the judge below determined that Utica had no dutyto defend Arnityin the

circumstances.lSlRm¡typresses three claims of error:(1)thatWeston's complaintstated claims sufficientto entitle

Amityto summary judgment on the dutyto defend issue; (2)thatthe inapplicabilityof a certain policyexclusion obligates

Utica to defend Arnityagainst Weston's claims; and (3) that the judge below erred in determining that Weston's lawsuit
did not arise from Arnity's failure to render professional services. We agree with the determination made below that

Utica had no dutyto defend AmityagainstWeston's complaint, which obviates the need to considerArnity's argument
concerning the meaning of the phrase professional services in the policy.



1. Duty to defend.

We begin with the language in the policy pertaining to coverage. Pursuant to Section ll - Coverage, Utica agreed to pay

on behalf of Arnityallloss to which the policyapplies, as follows:

The 'loss'must arise out of 'wrongful acts'committed in the conduct of the insured's business, wherever

committed oralleged to have been committed, bythe insured oranyperson forwhose'wrongful acts'the
insured is legallyliable in rendering orfailing to renderprofessiona/ seruices (emphasis

supplied).Relewntto this appeal are the two highlighted phrases:whetherthe loss arose from Marino's

wrongful acts and whetherthe loss arose from Marino's concomitantfail[ure] to render professional

services to Weston. The policydefines wrongful acts as anynegligentact, error, or negligent omission to

which this insurance applies. The policydoes not define professional services.

The summary judgment appealed from here is premised upon the wrongful acts requirement to trigger co\erage under

the policy. Reading Weston's complaint in light of Bagley v. lttbnticello lns. Co'430lttlass.454.458 fi999l the judge

concluded that Marino's intentional acts cannot be considered negligent acts, errors, or omissions resulting in Amity's

failure to procure Weston excess liability insurance co\€rage. Although in a footnote to that sentence, the judge

rem arked that Nlarino's conduct also did not amount to a failure to render professional services, that conclusion was not

the primary basis for his decision. Because we agree that the wrongful acts requirement to trigger co\erage under the

policywas not met in the circumstances presented here, we do not consider whether Marino's conduct amounted to a

failure to render professional services.

An insurer's dutyto defend encompasses its dutyto indemniñ7. ld. at458-459. lf there is no dutyto defend, there is no

dutyto indemnif,T. ld. a|459. An insurer has a dutyto defend an insured when the allegations in a complaint are

reasonablysusceptible of an interpretation thatstates or roughlysketches a claim colered bythe policyterms. Billinqs

v. Commerce lns. Co..458 Mass.194.200 (2010\. The dutyto defend is determined based on the facts alleged in the

com plaint, and on facts known or readily knowable by the insurer that may aid in its interpretation of the allegations in

the complainl. lbid. An important caveat for present purposes is that [i]t is the source from which the plaintiffs personal

injuryoriginates ratherthan the specific theoriesof liability alleged in the complaintwhich determines the insurer's duty

to defend. Baglev. supra a|458, quoting from

l2?J21Æ)
Amity's focus on Weston's theories of liabilityis unpersuasive in light of Bagley. Viewed in the light mostfarorable to

Aún¡ty, it is clearfrom the undisputed record thatAmitymade known to Utica from the outsetthatthe source of the injury

alleoed in Weston's comnlaintwas Marino's intenfional criminal aclions- Athotloh the record on aopeal includes

Utica Mutual lnsurance Company v. AMITY INSURANCE AGENCY, lNC., Mass: Appeals Court 2013 negligent hiring or

supervision claim, Weston's complaint does not st¡ate such a claim and we focus on the complaint as filed.l4l See

HerbeñA. Sullivan. lnc.v. Utica Mut. lns. Co.,439 Mass.387,394-395 (2003\. The source of the allegations in Weston's

complaintwas Marino's intentional, criminal conduct, which cannot be viewed as a negligent act, error, or omission.

Accordingly, losses arising from that conduct are not covered under the policy.

2. Policy exclusion.

Arnityattempts to distinguish Bagley byfocusing narrowlyon that decision's facts: namelythat Bagleyturns on the

language of an insurance policy exclusion. 430 Mass. at 456. Am ity argues that such an exclus ion was not at work in

this case. Pursuantto Section lll- Exclusions of this polic¡r

lf a 'suif is brought againstthe insured alleging both 'wrongful acts'within the coverage of the policyand

dishonest, fraudulent, malicious, or criminal conduct, then we will defend the insured in the trial court, but

we shall not have anyliabilityfor any judgmentfor dishonest, fraudulent, malicious, or criminal conduct

nor shall we have anyfurther obligation to defend after judgment in the trial court. This exclusion applies



onlyto insureds who participated in, acted with knowledge of, or acquiesced to such conduct.

AmiÇcontends thatthe language of this exclusion entitles itto a defense by Utica because it had no knowledge of

Marino's crime. The exclusion onlywould apply, however, if Arnityotherwise was covered bythe policy.

Under Bagley, Utica's dutyto defend and thus Amity's coverage underthe policyis premised upon a reading of

Weston's complaintwith an eye toward the source of the injuryalleged therein. ld. aT458. Again, the source of the injury

alleged here was Marino's criminal acts, which the judge below rightlyconcluded did not amountto 'wrongful acts'

within the coverage of the policy. Accordingly, the exclusionarylanguage quoted supra is irrelemntto this appeal.

3. Failure to render professional ser¡vices,

Even if Marino failed to render professional services to Weston because of his intentional, criminal actions, as noted

supra, Utica still has no dutyto defend Arnityunderthe policy. Cf . HerbeftA. Sullivan,lnc., supra at395 (no dutyto

defend lawsuit alleging prem ium or,ercharges and fraudulent acts of concealment). We thus do not review the judge's

determination in this regard.lSl

Judgment affirmed.

[!] David Solonr¡n and Roy Solonrcn.

[!l Weston's conplaint asserts clains for breach of contract, negligence, fraud, and violation of G. L. c. 934. Weston and Anity settled

the law suit for $60,000. The settlenent agreenent allocates $59,000 of the settlernent for conpronise of the negligence-based clains.

[3] The rmtter w as decided on Utica's nption for surrrary judgnent and Anity's rmtion for partial sunrnary judgnent on its

counterclains to LJtica's action for declaratory judgnænt.

þl Although Weston's conplaint states a claimfor negligence in failing to secure the insurance policies, there is nothing to suggest a

claim for liability grounded in Anity's negligence in hiring or supervising fVarino.

þl We deny Anity's request for appellate attorney's fees and costs.




